
^uuuMou-,- UhhlCES d l5 296 9B33 
P. 2 

P.O. Box 330159 San Francisca CA 94133 

(415) 2 5 5 - 6 7 9 9 « ( 4 1 5 ) 2 5 5 - 6 4 9 9 FAX 

January 8, 2002 

San F r a n c i s c o P l a n n i n g Commission 
c / o Pete v o l l r a a n 
1660 M i s s i o n St 
San F r a n c i s c o CA 94102 

U n i t Merger A p p l i c a t i o n 
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T e l e g r a p h H i l l H i s t o r i c D i s t r i c t 
By FAX 

Dear Commiss ione r s : 

224 F i l b e r t i s a t t h e c o m e r o f t h e F i l b e r t S teps and N a p i e r 
Lane , o p p o s i t e t h e famed Grace Marchant Garden, i n t h e h e a r t o f 
t h e T e l e g r a p h H i l l H i s t o r i c D i s t r i c t . T h i s p r o p e r t y has l o n g been 
o f i n t e r e s t t o t h e T e l e g r a p h H i l l D w e l l e r s because o f i t s 
l o c a t i o n and because o f o u r g o a l s w h i c h seek t o p r e s e r v e h o u s i n g 
s t o c k and t o p r e s e r v e t h e h i s t o r i c n a t u r e o f b u i l d i n g s and 
enhance t h e H i s t o r i c D i s t r i c t . 

I n some i n s t a n c e s t he se goa l s may c o n f l i c t and i n o t h e r s 
chey may c o i n c i d e . I t may i n some cases be a p p r o p r i a t e t o 
encourage u n i t mergers i n o r d e r t o p r e s e r v e b u i l d i n g s o r t h e i r 
h i s t o r i c n a t u r e . For t h e reasons w h i c h we g i v e be low, we do n o t 
b e l i e v e t h i s t o be t r u e h e r e . We oppose the a p p l i c a t i o n t o merge 
224 F i l b e r t ' s two u n i t s i n t o one, and s u p p o r t t he P l a n n i n g 
D e p a r t m e n t ' s recommendation t h a t t he a p p l i c a t i o n be d e n i e d by 
y o u . A l m o s t a l l o f t h e P l a n n i n g D e p a r t m e n t ' s c r i t e r i a g o v e r n i n g 
u n i t me rge r s have n o t been met, and the purpose o f t h e n o n -
o c c u p y i n g owner i s s i m p l y t o i n c r e a s e t h e p r i c e and m a r k e t a b i l i t y 
o f t h e p r o p e r t y , w h i c h she p l a n s t o s e l l . 
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I . The Background. 

The owner o f 224 F i l b e r t , Joanne T r a f t o n ( t he A p p l i c a n t ) , 
was u n t i l v e r y r e c e n t l y one o f the l a r g e s t p r o p e r t y owners i n t h e 
H i s t o r i c D i s t r i c t . She owns 224 F i l b e r t ( two u n i t s ; t hese a re t h e 
u n i t s she seeks t o merge ) ; 226 F i l b e r t ( two u n i t s ) ; 21 N a p i e r 
( t h r e e u n i t s ) ; and u n t i l a few weeks ago, 15 N a p i e r (one u n i t ; 
j u s t s o l d t o Mark M i l l e r , who i s r e p r e s e n t i n g h e r i n t h i s 
m a t t e r ) . T h i s i s a t o t a l o f e i g h t u n i t s , f i v e o f w h i c h a r e 
v a c a n t ; she does no t l i v e i n any o f them, and i n f a c t does n o t 
l i v e i n t h e H i s t o r i c D i s t r i c t o r on T e l e g r a p h H i l l , hue , so we 
u n d e r s t a n d , i s l i v i n g i n San Jose. 

S i n c e t h e A p p l i c a n t purchased these f o u r b u i l d i n g s , she has 
u n d e r t a k e n n o n - p e r m i t t e d work on a t l e a s t t h r e e o f them, 
i n c l u d i n g 224 F i l b e r t . On a t l e a s t two o f them, s t o p w o r k o r d e r s 
have been i s s u e d . These a c t i o n s o f t h e a p p l i c a n t show, i n o u r 
v i e w , a c o n s i s t e n t p a t t e r n o f d i s r e g a r d o f c i t y law and p o l i c y . 
Her n o n - p e r m i t t e d work has a l s o made i t e x t r e m e l y d i f f i c u l t t o 
d e t e r m i n e w h e t h e r , i n t he case o f 224 F i l b e r t , she has changed 
t h e b u i l d i n g i n any way so as t o merge them p h y s i c a l l y b e f o r e 
f i l i n g h e r a p p l i c a t i o n . D i d she, f o r example, t a k e o u t a l l o r 
p a r t o f a k i t c h e n i n one o f t he two u n i t s ? D i d she b u i l d a 
c o n n e c t i n g s t a i r w a y ? S ince she f a i l e d t o secure a b u i l d i n g p e r m i t 
b e f o r e u n d e r t a k i n g s u b s t a n t i a l work on 224 F i l b e r t , t h e r e a r e no 
p l a n s w h i c h w i l l d e f i n i t e l y t e l l us, and we w i l l never know f o r 
s u r e . 

XI. Applying the Planning Department C r i t e r i a . 

I n a l m o s t a l l r e s p e c t s , t h e a p p l i c a t i o n does n o t s a t i s f y t h e 
P l a n n i n g D e p a r t m e n t ' s c r i t e r i a g o v e r n i n g u n i t me rge r s . I n many 
r e s p e c t s , t h e answers g i v e n are e i t h e r n o t t r u e o r s i g n i f i c a n t l y 
m i s l e a d i n g . Below we s e t f o r t h the p e r t i n e n t c r i t e r i a , t h e 
A p p l i c a n t ' s answers , and ou r responses o r o b s e r v a t i o n s . 

C r i t e r i o n l a . Please d e s c r i b e t he reason f o r r e m o v i n g 
t h e u n i t . 

A p p l i c a n t ' s Answer. "The owner r e q u e s t s t h e second u n i t 
o f t h e b u i l d i n g t o be removed t o b r i n g t h e b u i l d i n g i n t o c l o s e r 
c o n f o r m i t y t o i t s H i s t o r i c a l and Landmark l e g a c y and t o 
f a c i l i t a t e r e n o v a t i o n s t o the b u i l d i n g w h i c h have caused 
f u n c t i o n a l d e f i c i e n c i e s and a g e n e r a l d e g r a d a t i o n o f t h e 
p r o p e r t y . " 

THD Response. Not t r u e . 224 F i l b e r t as i t s t a n d s t o d a y 
was s i g n i f i c a n t l y expanded i n t h e 1970 ' s t o add t h e e n t i r e l o w e r 
f l o o r t h a t i s now t h e second u n i t . Merg ing t h i s u n i t w i t h t h e 
u n i t on t h e f l o o r above would no t b r i n g 224 F i l b e r t back t o i t s 
p r e - e x p a n s i o n s t a t e , and i n f a c t would be d e l i b e r a t e l y c o u n t e r t o 
t h e r e a s o n f o r t h e 1970 ' s expans ion , add ing a u n i t . M e r g i n g t h e 
u n i t s w o u l d a l s o have no b e a r i n g on 224 F i l b e r t ' s f u n c t i o n a l 
d e f i c i e n c i e s ( w h i c h a r e n o t s p e c i f i e d ) no r on t h e p r o p e r t y ' s 
g e n e r a l d e g r a d a t i o n (wh ich i s a l s o n o t d e s c r i b e d ) . These c l a i m s 
by t h e A p p l i c a n t a r e a l s o suspect because i m m e d i a t e l y p r i o r t o 
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h e r p u r c h a s e o f 224 F i l b e r t , t he p r i o r owner i n v e s t e d hundreds o f 
t housands o f d o l l a r s i n u p g r a d i n g i t . 

C r i t e r i o n l b . I s /was t he u n i t t e n a n t o r owner o c c u p i e d . 
A p p l i c a n t ' s Answer. "Owner." 
THD Response. M i s l e a d i n g . The A p p l i c a n t has n e v e r , t o 

t h e b e s t o f o u r knowledge , l i v e d i n e i t h e r u n i t o f 224 F i l b e r t . 
I f i n f a c t she has , i t was f o r t he b r i e f e s t o f t i m e s . She d o e s n ' t 
l i v e t h e r e now. 

C r i t e r i o n l b ( c o n t i n u e d ) . Reason the u n i t was v a c a t e d . 
A p p l i c a n t ' s Answer. "The u n i t has n o t been o c c u p i e d as 

t h e p r o p e r t y i s e s s e n t i a l l y l a i d ou t as a s i n g l e - f a m i l y house . 
S e p a r a t e occupancy o f t h e second u n i t w o u l d r e q u i r e more o f an 
i n - l a w o r p r o x i m a t e r e l a t i o n s h i p t han pure o w n e r / t e n a n t . " 

THD Response. Not t r u e . Each o f t he two u n i t s i s on a 
s e p a r a t e f l o o r . I m m e d i a t e l y a f t e r t he expans io n o f 224 F i l b e r t i n 
t h e 1 9 7 0 ' s and f o r s e v e r a l yea rs t h e r e a f t e r , b o t h u n i t s were 
s e p a r a t e l y o c c u p i e d . Even b e f o r e t h e n (as e a r l y as 1934 and u n t i l 
t h e e x p a n s i o n , a c c o r d i n g t o r eco rds r e t r i e v e d by the P l a n n i n g 
D e p a r t m e n t ) , t h e r e were two u n i t s i n t h e b u i l d i n g . The p r o p e r t y 
can e a s i l y accommodate two se t s o f t e n a n t s , o r two owners , o r an 
owner and a t e n a n t , and i n f a c t was des igned t o do j u s t t h i s . 

C r i t e r i o n I c . I s replacement o f t h e u n i t proposed? 
A p p l i c a n t ' s Answer. [No answer was g i v e n . ] 
THD Response. The answer s h o u l d be ' n o ' , s i n c e t h e r e i s 

no p r o p o s e d r ep lacemen t o f t h e u n i t . 

C r i t e r i o n 2b . Has t he number o f u n i t s i n the b u i l d i n g 
been m o d i f i e d f r o m the o r i g i n a l c o n s t r u c t i o n ? How? 

A p p l i c a n t ' s Answer. "The b u i l d i n g was o r i g i n a l l y 
( ISSO'S t h r o u g h 1971) a s i n g l e - f a m i l y c o t t a g e . R e n o v a t i o n and 
e x p a n s i o n i n t h e 1970 's added a u n i t t o t h e l o w e r area t h a t was 
f o r m a l l y [ s i c ; r e a d " f o r m e r l y " ] s to rage and s t r u c t u r e , and a l o f t 
and dormer t o t he upper f l o o r . " 

THD Response. S i g n i f i c a n t l y m i s l e a d i n g and p r o b a b l y 
p a r t l y u n t r u e . We b e l i e v e t h e b u i l d i n g had two u n i t s even b e f o r e 
t h e 1 9 7 0 ' s e x p a n s i o n (as no ted above, t he P l a n n i n g Depar tment 
f i n d s t h e t w o u n i t s t o have e x i s t e d f r o m 1934) . S ince t h e n t h e r e 
have a l w a y s been two u n i t s . The A p p l i c a n t ' s answer does n o t , i n 
a d d i t i o n , d i s c u s s he r own m o d i f i c a t i o n s t o t he b u i l d i n g , much o f 
w h i c h were done w i t h o u t b u i l d i n g p e r m i t s o r a p p l i c a t i o n s f o r 
them. 

C r i t e r i o n 3a. Does the u n i t have any d e s i g n / f u n c t i o n a l 
d e f i c i e n c i e s . 

A p p l i c a n t ' s Answer. "Yes, t h e k i t c h e n i n t h e u n i t t o be 
removed i s s u b s t a n d a rd (Pul lman s t y l e ) and i t i s n o t s u f f i c i e n t l y 
d i s t i n g u i s h e d f r o m the Owner ' s u n i t t o f u n c t i o n p r i v a t e l y . A l s o , 
t h e ' b e d r o o m ' i n t h e upper u n i t i s a ( h i s t o r i c a l l y i n s e n s i t i v e ) 
' l o f t ' w i t h i n s u f f i c i e n t head c l ea rance and s u p p o r t space . " 

THD Response. Not t r u e o r s i g n i f i c a n t l y m i s l e a d i n g . The 
k i t c h e n i n t h e l o w e r u n i t i s on a s epa ra t e f l o o r f r o m t h e upper 
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u n i t . F u r t h e r m o r e , we b e l i e v e p o r t i o n s o r a l l o f a k i t c h e n may 
have been removed f r o m the l o w e r u n i t . Whether t h i s was done by 
t h e A p p l i c a n t o r n o t i s v e r y d i f f i c u l t t o say, because o f t h e 

. n o n - p e r m i t t e d work she has done. The bedroom i n t he u p p e r u n i t , 
has been used as a bedroom f o r a t l e a s t t h i r t y y e a r s . The 
A p p l i c a n t does n o t p ropose , as p a r t o f t h i s a p p l i c a t i o n , t o 
change i t . 

C r i t e r i o n 3c . C o n d i t i o n o f u n i t t o be removed. 
A p p l i c a n t ' s Answer. " F a i r . " 
THD Response. A t l e a s t s i g n i f i c a n t l y m i s l e a d i n g and 

p r o b a b l y u n t r u e , ' I m m e d i a t e l y p r i o r t o t h e A p p l i c a n t ' s p u r c h a se o f 
t h e b u i l d i n g , i t s p r i o r owner spent o v e r a year, and hundreds o f 
t housands o f d o l l a r s i m p r o v i n g i t . The A p p l i c a n t has done 
e x t e n s i v e , n o n - p e r m i t t e d work . I t i s h a r d t o b e l i e v e t h a t , a f t e r 
a l l t h i s , any p o r t i o n o f 224 F i l b e r t i s o n l y i n f a i r c o n d i t i o n . 

C r i t e r i o n 3 f . D e s c r i p t i o n o f how u n i t s w i l l be merged. 
A p p l i c a n t ' s Answer. " E x t e r i o r may be r e n o v a t e d 

a c c o r d i n g t o i t s H i s t o r i c a l p r e c e d e n t . " 
THD Response. The A p p l i c a n t has p r o v i d e d no a s su rances 

t h a t any e x t e r i o r r e n o v a t i o n s w i l l i n f a c t happen. I n t h e case o f 
226 F i l b e r t , a l s o owned by he r and i m m e d i a t e l y up h i l l on t h e 
F i l b e r t S t e p s , she f a i l e d t o c a r r y o u t s i g n i f i c a n t p o r t i o n s o f 
t h e work f o r w h i c h she had secured a C e r t i f i c a t e o f 
A p p r o p r i a t e n e s s , R e p r e s e n t a t i o n s by t h e A p p l i c a n t .about what she 
'may ' do s h o u l d be t r e a t e d w i t h c a u t i o n . 

C r i t e r i o n 4 b . Can p r e s e r v a t i o n / r e h a b i l i t a t i o n be 
a c h i e v e d w i t h o u t r emova l o f t he u n i t ? I f no, why no t? 

A p p l i c a n t ' s Answer. "No. The r emova l o f t h e l o f t i n t he 
uppe r l e v e l (added i n 1971) removes t h e s l e e p i n g q u a r t e r s f r o m 
t h e ma in u n i t . The second u n i t i s r e q u i r e d t o p r o v i d e t h e 
b e d r o o m , " 

THD Response. A t l e a s t s i g n i f i c a n t l y m i s l e a d i n g . F i r s t , 
i t was n o t t h e upper l e v e l w h i c h was added i n I 9 7 i ; i t was t h e 
l o w e r u n i t . Second, t h e removal o f t h e l o f t i s n o t p a r t o f t h i s 
a p p l i c a t i o n , and t h e r e has been no assurance by t h e A p p l i c a n t 
t h a t i t w i l l i n f a c t be removed. T h i r d , even i f t he l o f t were 
removed, t h e b u i l d i n g c o u l d be c o n f i g u r e d so t h a t t h e l o w e r u n i t 
was n o t needed t o p r o v i d e a bedroom. F o u r t h , t h e A p p l i c a n t i s n o t 
p r o p o s i n g t o l i v e i n 224 F i l b e r t , and i t i s i n a d v i s a b l e t o make 
t he se d e c i s i o n s now f o r a f u t u r e owner l i v i n g t h e r e . 

C r i t e r i o n 5c . I s one o f t h e u n i t s t o be merged 
c u r r e n t l y owner occup ied? I f yes , d a t e o f occupancy. 

A p p l i c a n t ' s Answer. "No." 
THD Response. The A p p l i c a n t ' s answer i s c o r r e c t as f a r 

as i t goes , b u t i t s h o u l d go f u r t h e r . So f a r as we know, she has 
neve r l i v e d i n e i t h e r u n i t ( o r i f so f o r t h e b r i e f e s t o f t i m e s 
o n l y ) and she has no p l a n s t o do so i n t h e f u t u r e . Her p u r p o s e i n 
s e e k i n g t h e u n i t s ' merger i s s i m p l y t o i n c r e a s e 224 F i l b e r t ' s 
s a l a b i l i t y and p r i c e . 
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I I I . CoQclusion. 

The s t r o n g e s t p a r t i a l argument t h a t may be made i n t h e 
A p p l i c a n t ' s f a v o r i s t h a t she would n o t be e v i c t i n g a p r e s e n t , 
a c t u a l t e n a n t i f t h i s a p p l i c a t i o n were g r a n t e d . But o t h e r t h a n 
t h a t , t h e r e r e a l l y a re no reasons j u s t i f y i n g t h e u n i t s ' merge r . 
The A p p l i c a n t does n o t l i v e a t 224 F i l b e r t , and d o e s n ' t p l a n t o 
do so . She seeks t h e merger o n l y t o i n c r e a s e what she p e r c e i v e s 
t o be t h e b u i l d i n g ' s s a l a b i l i t y and p r i c e on t h e m a r k e t . She has 
done n o n - p e r m i t t e d work w h i c h has made i t d i f f i c u l t t o e v a l u a t e 
h e r a p p l i c a t i o n . 

Unless th i s Cosnnission i s prepared to l e t absentee 
owners merge units for their own econozaic s e l f - i n t e r e s t and, in 
our view, largely disregard the Planning Department's merger 
c r i t e r i a , the application should be denied. We concur w i t h t h e 
D e p a r t m e n t ' s recommendat ion t h a t t h e a p p l i c a t i o n be d e n i e d , and 
r e s p e c t f u l l y r e q u e s t t h i s Commission 's a d o p t i o n o f t h a t 
r e commenda t ion . I f a f u t u r e o c c u p y i n g owner seeks t he u n i t s ' 
merge r , i t may be a p p r o p r i a t e t h e n t o r e c o n s i d e r t h i s m a t t e r , b u t 
n o t b e f o r e t h e n . 

S i n c e r e l y y o u r s , 

r o w l 

c c : Mark M i l l e r 


